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Professional Liability Law & Limiting 
Legal Exposure for Your Practice





Anatomy of a Lawsuit:  
Tort Reform
• Dentists, endodontists, orthodontists and 

periodontists are protected by the tort 
reform statutes enacted in Michigan in 
1986 and 1994

• The tort reform statutes added new 
statutory requirements for plaintiffs filing 
medical malpractice actions and were 
designed to deter frivolous lawsuits and 
limit financial exposure for healthcare 
providers and insurers



Anatomy of a Lawsuit:  
Request for Records
• The first sign a patient may be considering 

legal action is a request for a copy of their 
chart/medical record (may or may not come 
from a lawyer)

• Under the Medical Records Access Act 
(MRAA) a patient has the right to inspect 
and/or a copy of his/her records within 30 
days after submitting a written request.  MCL 
333.26265.  

• The MRRA prohibits a provider from making 
an inquiry regarding the purpose of the 
request.  MCL 333.26267.  You cannot ask a 
patient why they need the record!



• The MRRA allows the provider to charge fees 
for retrieval and copying of the records based 
on the amounts identified in the statute 
(adjusted annually)

• Lesson:  The information in your chart for the 
patient plays a significant role in your risk of 
being sued

Anatomy of a Lawsuit:  
Request for Records



Anatomy of a Lawsuit:  
Notice of Intent
• Prior to filing a lawsuit in court, a plaintiff 

must send the potential defendant provider a 
notice of intent (NOI).

• The NOI must give the provider notice of the 
nature of the claims the plaintiff intends to 
pursue.

• A plaintiff must wait 182 days after serving an 
NOI to file a lawsuit in court. 

• Receiving an NOI does not mean that you 
are being sued or will be sued.

• If you receive an NOI forward it to your 
malpractice insurer immediately.



Anatomy of a Lawsuit:  
Complaint & Affidavits
• A lawsuit officially begins when a plaintiff files a 

complaint with the Court.

• Under the tort reform statutes, a plaintiff is 
required to attach an affidavit of meritorious claim 
signed by an expert witness to his/her complaint.

• The expert signing the affidavit must meet certain 
statutory requirements which essentially require 
the expert’s licensure, board certification and 
practice to “match” the defendant’s licensure, 
board certification and practice.

• The defendant is required to respond to the 
affidavit with an affidavit of meritorious defense 
signed by a qualified expert.



Anatomy of a Lawsuit:  
Discovery
• After the defendants file answers to the complaint, the 

parties engage in discovery involving exchange of 
documents, exchange of written questions and answers 
and depositions of fact witnesses and experts.

• The provider’s medical chart for the patient will be the 
focus of the discovery process and likely the most 
important evidence in the case.

• The provider will be cross-examined closely at his/her 
deposition with the provider’s chart for the patient.

• Remember:  the patient will likely obtain a copy of the 
provider’s medical chart before serving an NOI—sloppy, 
incomplete or inaccurate charting can lead to a lawsuit 
even if the actual care was appropriate.



Anatomy of a Lawsuit:  
Trial
• The overwhelming majority of malpractice cases 

do not make it to trial.
• If a trial occurs, it will not take place until a year or 

two (or more) after a complaint is filed.
• The trial will be to a jury if one is demanded when 

the complaint or answer to complaint is filed.
• The plaintiff is required to establish a breach of 

the standard of care and a causal connection 
between the breach and the plaintiffs’ alleged 
injuries through expert testimony.

• Trial can take anywhere from a few days to 
multiple weeks to complete.

• The provider’s medical records will be featured 
evidence at trial



Anatomy of a Lawsuit:  
Non-economic damage caps
• In the event of a verdict in favor of the 

plaintiff, any non-economic damages 
awarded by the jury are capped.

• Low cap:  $445,500.

• High cap: $795,500 (only for certain qualifying 
injuries).

• Non-economic damages include:  pain, 
suffering, disfigurement, anxiety, mental 
anguish, loss of society and companionship.

• Economic damages are not subject to the cap 
including things like lost wages, past and 
future medical expenses and loss of services.  



Record Keeping:  Overview

• Sloppy, incomplete and inaccurate record keeping can 
lead to the filing of lawsuits and make lawsuits more 
difficult to defend after they are filed

• Remember:  a patient can obtain a copy of his/her records 
and give them to a lawyer prior to sending an NOI or filing 
a complaint 

• Sloppy record keeping allows plaintiff to argue incorrect 
facts, “cover-up” or “conspiracy” by relying on the chart

• A contemporaneously recorded note or entry is generally 
viewed as the most credible evidence of what occurred 
because it was created before the advent of any 
adversarial process (i.e. litigation)

• The advent of electronic medical records (EMR) has 
created new problems and new forms of electronic stored 
information (ESI) subject to discovery in litigation 



Record Keeping:  
The Basics
• Stick to the facts and avoid speculating about causes of 

unexpected complications (records may be come evidence)

• Record the most important information (recognizing that 
you cannot chart everything) 

• Accuracy is critical 

• Timeliness is important  (chart/dictate immediately after the 
encounter and note the time of the care in the 
charting/dictation)

• If utilizing EMR system take advantage of “free texting” 
opportunities whenever possible to avoid “carry-over” or 
“click box” charting 

• You cannot be sued for “negligent charting” unless the 
alleged “negligent charting” results in harm to the patient 



Record Keeping:  
What to chart
• Informed consent discussion

• Important/pertinent information regarding the 
patient’s medical history 

• Instances of patient non-compliance

• A concise and accurate description of the care 
provided/procedure performed

• A concise and accurate description of any 
unexpected or unusual findings/occurrences 
during the care provided/procedure performed

• Description of any important instructions 
provided to the patient regarding follow-up 
care and treatment 



Record Keeping:  
The role of staff 
• Training of staff is critical as many cases involving 

office care involve staff charting regarding time 
centric matters

• Example:  telephone calls by patient following a 
medical procedure reporting signs of a potential 
nerve injury 

• Good practice is training staff to chart time in body 
of note.  E.g.: “patient called.  Left voicemail at 8:30 
this morning.  Returned patient’s call at 9:30.  
Patient advised . . .  Instructed patient to . . .”

• EMRs often identify time of an event as the time it 
was charted rather than the time it occurred
leading to confusion



Alteration/correction of 
records
• Must be cognizant of record integrity and the 

“appearance” of wrongdoing
• It is a felony for a provider to intentionally place 

misleading or inaccurate information in a patient’s 
medical chart.  MCL 750.492a(1).

• It is also a felony for a provider to alter or destroy a 
patient’s records for purpose of concealing his/her 
role in the patient’s injury.  MCL 750.492a(2).  

• However, it is permissible and appropriate to 
supplement information or correct an error in a 
patient’s chart so long as it is clear that the 
supplementation or correction was performed and 
the prior incomplete/inaccurate entry is not 
concealed.  MCL 750.492a(3).  



Liability Considerations for 
EMR & E-Discovery



Times They are A Changin’

• As with everything else in the 60’s & 70’s, the paper based 
charting method was subject to its own revolution…

– with the increasing specialization of physicians &

– growing proliferation of computers

• In 1990 the Institutes of Medicine recommended every hospital 
and clinic should use an EMR.  Support for concept was 
further supported by what was found in To Err is Human in 
1999.

• In 2009 Congress passed the Hi-Tech Act to address privacy 
of electronic records and provide incentives ($19 Billion) for 
practitioners to adopt EMR charting

• In MI, 81% of office based physicians use EMRs 

• Of all 286,771 registrants under the CMS program for EMR, 
only 346 are dentists



What Has Delayed the 
Change?
• Many Dentists Feel the Paper based Chart is 

more efficient and cost-effective for them.
• The Meaningful Use Incentive Program, still does 

not make most EMR packages affordable for a 
general dentist office.  

• Not many EMR software options for Dentists
• Yet, major studies continue to show paper 

records:
– Costs are significant (Storage, Filing, Maintenance, 

and Copying)
– Loss of productivity for staff
– Susceptible to loss or damage
– Illegible or incomplete
– Info was fragment & difficult to share



Was Any Thought Given to 
the Risks Associated with 
the EMR?



Convergence of EMR with 
E-discovery 
• Federal Courts allowed E-Discovery in 

2006
• Michigan Supreme Court adopted E-

discovery Rule in 2008, and came into 
effect in 2009, as well.

• This allows a party to a lawsuit to collect 
and access “electronically stored 
information”



So What’s the Big Deal?

• With Convergence of EMR and Discovery
– More Information (x-rays, studies, & 

interoffice communications)
– More Data (the record in electronic 

form)
– More Metadata (the record behind the 

record)
– More Discovery



What is the Medical 
Record, Now?
• Not a settled issue.
• Traditionally, it was the entire paper chart, 

with telephone message slips
• For practical purposes, it now consists of 

the printed electronic records 



Where the Discovery of the 
Medical Chart is Leading

• The EMR as it exists on the practice’s 
server

• Pop-up alerts, reminders, guideline/policy 
references accessible through EMR

• Also, Texts, Emails, & instant messages
• Increasingly, HIPAA Audit Trail is 

requested



Metadata, Too!

• Data behind the data, more than a time 
stamp.

• Who accessed information, when, what 
changes were made beyond what is in 
the record.

• Will also show if changes were made to 
entries before they were finalized.  



Confused?



How Does this Affect How 
I Chart?
• How you keep or fail to keep your EMR 

Chart is not a violation of the Standard of 
Care in Michigan.

• However, it will certainly be the front line 
of your defense, should you be accused 
of professional negligence.



• It May Change How You Chart, but the 
Principles are still the Same.

• Lack of Documentation is just, if not more 
prevalent in EMR.

• Effective Notes are still:
– Timely    
– Thorough
– Tailored
– Tell a Story

How Does this Affect How 
I Chart? (cont’d)



Pitfalls to Defensible EMR

• Drop Down Menu, Auto-population & 
Carry Over

• Alert Fatigue
• Cut & Paste
• Use of Templates
• Data Entry Errors
• Unauthorized Log-ins; Sharing of 

Passwords
• Lack of Familiarity with EMR
• Late Charting



Tips to Reduce Legal 
Risks of EMR



Avoid Cut & Paste 
Altogether

• Not worth the time it saves
• Going through the process generating a 

new note could trigger additions to plan of 
treatment or possibly new treatment.

• Will show a Plaintiff’s attorney that you 
carefully considered your Plan of Care. 



Chart ASAP

• Don’t have to chart while talking to 
patient, but as soon as possible 
thereafter. 

• Will reduce confusion of when care was 
provided and avoid questions that 
charting was done defensively

• If you must chart later, make sure to 
mention in note when care was provided.



Familiarize Yourself with 
Printed Record

• Know how the record looks. 
• Know where to look for specific 

information 
• Be familiar with how timing of care and 

charting are captured.



Double Check Drop Down 
Box Selections

• Do not rely on carry over to be accurate.
• If a data entry error is noticed, correct and 

note error in free text. (Do not erase or 
delete prior entries)

• If carry over condition is resolved, note it 
on the chart and make note of date.



Late Entries May be 
Necessary, but Should Not 
Be Self-Serving
• Any late entry beyond 48 to 72 hours is 

inadvisable.
• Late Entries must be noted as such.
• Keep it strictly factual.



Do Not Ignore Alerts!

• Ignore at your own peril!
• Document the reasons why you may 

have not followed alert.
• Document actions taken in response to 

alert, even if not followed.



Safeguard Passwords & 
Log-Out
• Never Give Out Passwords
• Log-out Every Time 
• Doing so will protect the integrity of notes.
• Also ensure there are encryption and firewall 

security to protect from data breaches on 
transmission and storage of Protected Health 
Information

• In 2016 a Midwest Hospital System paid $5.5 
million in HIPAA fines for data breaches.  



Cyber Security Risk & Coverage



The regulatory environment
State Data Breach Laws

Children’s Online Privacy Protection 
Act (COPPA)

Health Insurance Portability & 
Accountability Act (HIPAA)

Health Information 
Technology for 
Economic & Clinical 
Health Act (HITECH 
Act)

Gramm‐Leach‐Bliley

Payment Card Industry Data Security Standard (PCI‐DSS)

The Office for Civil Rights

Department of Health & Human 
Services



Health Information Technology for 
Economic and Clinical Health Act (2009)
Promotes the adoption and meaningful use 
of health information technology 

Health Insurance Portability and 
Accountability Act (1996)
Defines and regulates PII for the healthcare 
sector: Protected Health Information (PHI)

What exactly are HIPAA and 
HITECH?

HIPAA 

HITECH



And what are HHS and 
OCR?

The Office for Civil Rights (OCR)
Enforces HIPAA/HITECH, investigates 
complaints, performs compliance 
reviews and audits, implements 
corrective actions, resolution 
agreement, and fines & penalties

Department of Health and Human 
Services (HHS) 
Writes regulations and investigates 
breach incidentsHHS 

OCR



Four categories of violations reflect 
increasing levels of responsibility

Costs of HIPAA/HITECH fines & penalties

Tier D: Willful Neglect without Timely Correction 

$ $ $ $

Tier C: Willful Neglect with Timely Correction

$ $ $

Tier B: “Reasonable Cause” Violations 

$ $

Tier A: Violations without “Knowledge”

$



CyberRisk for Healthcare
HIPAA / HITECH defined entities

• Covered entities are defined in the 
HIPAA rules as (1) health plans, (2) 
health care clearinghouses, and (3) 
health care providers who 
electronically transmit any health 
information in connection with 
transactions for which HHS has 
adopted standards.

• Business Associate is a person or 
entity that performs certain functions or 
activities that involve the use or 
disclosure of protected health 
information on behalf of, or provides 
services to, a covered entity.

Final Omnibus Rule 2013 extends HIPAA compliance to Business Associates. To ensure the privacy & security of all PHI throughout the HIPAA ecosystem.



How breaches can occur



Cybercriminals are increasingly 
attracted to information held by 
the healthcare industry

• PHI commands a high 
price on the underground 
market… 

• 10 times more 
valuable than financial 
data alone1

1Reuters “Your Medical Data is Worth More”, September 24, 2014

WHY?WHY?

$



Common Misconceptions about Cyber

“Only large organizations are targets.”

“We have state of the art systems.”

“We’ve never had an issue.”

“We’ve outsourced our data so we are okay.”

“We can handle the cost of a breach.”

“We are already covered for cyber events.”



Questions?



Patrick Ellis | Rhoades McKee
616.233.5208

Meghan Kirkman | Travelers Insurance
616.942.4294

J.R. Poll | Rhoades McKee
616.233.5235

THANK YOU!


